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- - QUESTI ON PRESENTED- -

Whether a nunicipality may cancel delingquent installnments of
speci al assessnments and ad valorem taxes that have been properly
I evied and certified to the county auditor.

-- ATTORNEY GENERAL'S OPI NI ON- -

It is my opinion that a nunicipality may not cancel delinquent
install ments of special assessnments and ad val orem taxes that have
been properly levied and certified to the county auditor.

--ANALYSI S- -

The well settled rule is that where taxes are legally assessed,
a taxing authority is wthout power to conprom se, release, or abate
t hem except as specifically authorized by statute. C. Rhyne, The Law
of Local Government Operations 8§ 28.19 (1980); See also Mtor Freight
System v. Donahue, 221 N E 2d 711, 712 (Onio 1966); State v.
Pet ht el , 106 N E. 2d 626, 628-29 (Onhio 1952); Annot., 28 A L.R 2d
1425 (1953); Annot., 99 A L.R 1062 (1935). This rule is consonant
with the nore general principle that nunicipalities are agencies of
the state and possess only the power that is expressly conferred upon
them by the Legislature or such powers as may be necessarily inplied
from the power expressly granted. U ka v. Sturdevant, 65 N W 2d
292, 293 (N.D. 1954).

Muni ci pal powers are prescribed in NDCC 88 40-05-01 and

40- 05- 02. N.D.CC 8 40-05-01(4) provides that nmunicipalities
should have the power '[t]o levy and collect taxes on real and
personal property for general and special purposes.' N.D.C.C. § 40-
05-01(60) provides that nunicipalities shall have the follow ng
power :

40-05-01. POWNERS OF ALL MUNICl PALITIES. The governing body of
a municipality shall have the power:

* k%



60. Speci al i nprovenment assessnents--Redenptions. To neke
assessnments as limted by the laws of this state for |[ocal
i nprovenents on property adjoining or benefited thereby; to collect
the same in the manner provided by law, to redeem |ands subject to
speci al assessnents after the sale thereof for delinquent general
taxes; and to accept assignments of general tax sale certificates
descri bing | ands subject to special inprovenent assessnents.

Nei t her N.D.C.C. 88 40-05-01(4) nor 40-05-01(60) contains any
provision which would enable a nunicipality to cancel delinquent
speci al assessnents and ad valorem taxes properly |evied, nor nmay

such power be necessarily inmplied from those sections. I mpli ed
powers which a municipal corporation can exercise are only those
necessarily incident to powers expressly granted. City of
Bl oom ngton v. Wrrick, 45 N E. 2d 852, 855-56 (Il1. 1942).

Therefore, it is ny opinion that a nmunicipality nmay not cancel
delinquent installnments of special assessnents and ad val orem taxes
t hat have been properly levied and certified to the county auditor.

- - EFFECT- -

This opinion is issued pursuant to ND CC § 54-12-01. It
governs the actions of public officials until the question presented
is decided by the courts.

Ni chol as J. Spaeth
Attorney Genera

Assi st ed by: Tobyn J. Anderson
Assi stant Attorney Cenera



